
 

 

The U.S. Department of Labor (DOL) has issued 
four new opinion letters addressing significant 
issues under the federal Fair Labor Standards 
Act (FLSA).  Each of these opinions showcases 
the agency’s pro-business direction under the 
new administration.  

Business-to-Business Sales Force May Be Exempt from Overtime 

Departing from previous guidance, the DOL has concluded that businesses selling to other businesses can 
qualify as a  “retail or service establishment” under the FLSA, such that its sales employees may be classified 
as exempt, provided that the other business is the end-user and does not resell the product or service, and 
the sales are retail, not wholesale.  
  
Under the retail or service exemption, employees of those businesses are exempt from overtime if the 
following three requirements are satisfied: 
 

• The employee works at a retail or service establishment, 
• The employee’s regular rate of pay exceeds one and one-half times the applicable minimum wage in 

the workweek in which he or she works overtime, and 
• More than half of the employee’s earnings in a representative period consist of commissions. 

 
Employers should take this opportunity to review its sales force to determine whether those employees may 
be reclassified as exempt under the FLSA. 

No pay for Voluntary Participation in Wellness Activities  

In another opinion, the DOL has stated that an employee’s time spent voluntarily participating in wellness 
activities, biometric screenings, and benefits fairs, regardless of whether the activities occur on-site or 
during regular working hours, is not compensable work.  These activities benefit the employee, not the 
employers.  Therefore during participation, the employee is not “suffered or permitted to work,” making the 
time spent participating in such activities “off duty.” 
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To ensure compliance with the guidance the participation must be: (1) completely voluntary; (2) not related 
to the employee’s job; (3) not part of any employee orientation; (4) free from the employee performing any 
job-related duties during participation; and (5) not time restricted; moreover, employers must not receive 
any financial benefit from the employee’s participation. 
 
Employers with wellness programs seeking to avoid compensation to employees for participation in these 
programs should compare their wellness activities with the new DOL guidance.  

Motion Picture Theater Exemption Applies to Fully Integrated Food Service Staff 

Under the FLSA, employees “employed by an establishment which is a motion picture theater” are exempt 
from overtime.  Pursuant to DOL’s new opinion letter, employees of food service operations that are 
“functionally integrated” with their theater operations are exempt from overtime.  The opinion letter 
specifically addressed movie theaters that provided “in-theater dining” with a full-service restaurant on site, 
with the key being the “interchange of employees between the units.” 
 
Fully integrated food services at theaters are those at which: (1) movies are shown at all times during 
operation; (2) restaurant patrons must purchase movie ticket; (3) food service operations are not separately 
incorporated or operated in any way as separate entities (i.e. separate entrances, operate under different 
names, file separate taxes, or maintain separate bank accounts); (4) primary source  of income  is movie 
tickets; and (5) the same employees that provide food services also work as ushers and cashiers and work for 
the same managers for both operations.  

Certain Short-term Persons May be Classified as Volunteers Rather than Employees   

Examining whether short-term examination graders, who were also members of a nonprofit organization, 
were required to be classified as short-term employees and compensated, the DOL determined under the 
circumstances presented, the answer was “No.”  
 
DOL noted that the member graders are the most successfully and highly compensated individuals in their 
professions and indicated their willingness to perform the role for prestige and giving back to the profession 
and often took vacation or personal time to perform the duties.  The graders travel either domestically or 
from abroad to the United States once a year for a one to two-week period to grade a global credentialing 
examination.  The organization pays for graders’ transportation, accommodations and meal expenses.  
Though the organization previously paid a flat fee, it indicated its intent to stop doing so.  
 
The DOL concluded the graders could be classified as volunteers going forwarding, noting that the graders 
offered their services freely and for service-oriented reasons.  Importantly, the DOL cautioned that the 
volunteer must offer services “freely without coercion or undue pressure,” (referring to economic pressure) 
whether direct or implied from an employer. 
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