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On July 13, 2018, the Trump administration issued its first guidance on 
its views on independent contractors when it issued a Field Assistance 

Bulletin (FAB) entitled “Determining whether Nurse or Caregiver Registries Are Employers of 
the Caregiver.”  The FAB, though the first substantive word from the Administration, was not 
its first act regarding the issue of independent contractors.  On June 7, 2017, the Trump DOL 
withdrew the Joint Employer and Independent Contractor Guidance issued by the Obama 
DOL in January 2015 in which the DOL concluded in the 2015 AI that “most workers are  
employees under the FLSA’s broad definitions.”  

The Trump Administration Speaks 

On Independent Contractors 

Kimberly R. Stuart, Shareholder • 713.752.8656 • kstuart@craincaton.com 

Overview: 

This new guidance now clarifies that the DOL 
will consider the “totality of the circumstances 
to evaluate whether an employment 

relationship exists” and “will evaluate all factors … to reach appropriate conclusions in each case.”  The new FAB 
turns the dialogue back to control.  Though the guidance references the nursing industry, it gives clear guidance 
on what will be the focus of DOL inquiries.  It states the registries can now serve as the liaison between 
independent contractors and caregivers without defeating the independent contractor relationship: 
Conducting Background and Reference Checks: A registry’s performance of such basic or legally required 
background checks by itself does not indicate that the registry is an employer of the caregiver. Registries can look 
more like employers if they use subjective criteria to evaluate the suitability of independent contractors for 
referral to clients. 
 
Hiring and Firing:  A registry introduces to the client independent contractors who meet the client’s 
requirements and does not further participate in the process.  The client alone has authority to hire and fire the 
independent contractor from that engagement. A registries exercise of control over hiring or firing decisions 
indicates that the registry is an employer. 
 
Scheduling and Assigning Work:  A registry commonly facilitates initial communication between the caregiver 
and the client. After the initial communication, the independent contractors and clients must determine the 
schedule and the scope of work. A registry’s other acts to facilitate connection between caregivers and 
assignments, including posting to an online message board, sending emails to qualified caregivers about potential 
assignments, do not alone indicate employment. 
 

What you need to know: 
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Controlling the Work:  Registries cannot exercise control by providing 
instruction, evaluating independent contractors’ performance, disciplining 
caregivers, requiring independent contractors to report to the registry 
instead of the client regarding the contractor’s shift, limiting independent 
contractors’ work hours or number of clients, or prohibiting independent 
contractors from working directly with clients outside of the registry.  
Independent contractors and clients must manage their own relationship 
and the services provided.  
 

Setting the Pay Rate:  Independent contractors and clients must negotiate and set the pay rates.  Registries can 
provide advice on industry standards, government requirements or market rates. 
 
Continuous (Hourly) Pay for Services:  If the registry’s fees are based upon the ongoing care relationship, 
including the number of hours worked and whether they are tracked, rather than charging fees based upon the 
number of hours an independent contractor works may indicate an employment relationship. One-time fees and 
administrative charges do not indicate employment. 
 
Providing Payroll-Related Services:  Registries can perform “payroll-related functions,” including calculating 
wages owed, making appropriate deductions, administering benefits and collecting clients’ payments and 
disbursing the payments to independent contractors without being considered the employer. Advancing pay to 
independent contractors from registry funds—guaranteeing the client payment--indicates the caregivers financial 
dependence on the registry, on the contrary, may favor employment. 
 
Tracking Hours Worked:  A registry may require submission of accurate time records and collect time records for 
payroll purposes.  “Active creation and verification” of time records favors employment. 
 
Purchasing Equipment and Supplies:  A registry’s operational expenses and investment in office space do not 
indicate employment.  Provision of equipment or materials, training, professional licensing, or insurance for 
independent contractors point toward employment. 
 
Receiving EINs or 1099s:  As has long been the position of DOL, the registry’s or the caregiver’s considerations of 
contractor status are not dispositive, or indeed relevant, to whether caregivers have been properly classified as 
independent contractors. 

 
The question of whether workers have been properly classified as independent 
contractors remains the subject of contentious and costly litigation.  The 
differences in requirements for verifying proper classification under the FLSA and 

co-existent state agencies also lends to the challenge in determining whether any business is acting compliant.  
Businesses should review their independent contractor relationships considering the new guidance. 

Conclusion: 
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